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THE ATTEMPTED REVISION OF THE STATE 
CONSTITUTION OF NEW YORK 

GILBERT GIDDINGS BENJAMIN 

State University of Iowa 

The American people, especially in the eastern portion of the 
United States, are averse to political and social change particu- 
larly in institutions that have existed for a long period of time. 
A recent critic 1 of American life has the following to say as a 
reason for this attitude of the American people: 

"Among the many characteristics which foreign observers 
have ascribed to Americans are two about which there has been 
little difference of opinion. We are good-natured and we are 
individualists. Sermons have been preached against our good 
nature, so we need not dwell upon it. Much more important 
is our individualism — our absorption in individual interests 
and our reluctance to undertake things in combination with 
our neighbors or through the government. That individualism 
is an American characteristic is proved by a number of familiar 
facts. Thus the phrase 'social reform,' which in other coun- 
tries suggests comprehensive plans of state action, is still usually 
associated in the United States with the welfare work of private 
corporations, private endowed schools of philanthropy. . . . 
Again, the cooperative movement which has made such signal 
progress in Europe, is in its infancy here. Finally, socialism, 
the extreme antithesis of individualism numbers fewer con- 
verts relatively to the population in the United States than in 
any other country of the Western World. Our forefathers 
wrote their individualistic creed into our federal and state 
constitutions .... As interpreted by the courts, a sig- 
nificance has been given to these constitutional rights that has 

1 Seager, H. R., Social Insurance, pp. 1 ff. 
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seemed at times to make a fetish of the merely formal freedom 
of the individual. Thus it is not too much to say that Ameri- 
cans are born individualists in a country peculiarly favorable 
to the realization of individual ambitions and under a legal 
system which discourages and opposes resort to any but individu- 
alistic remedies for social evils." 

Publicists and students of political science have long noted 
the weakness of the American federal and state governments 
in their reliance upon the theory of the separation of powers; 
such students have realized that the English system of cabinet 
government in which the executive is a part of the legislative 
branch of the government is in many ways superior to our own. 
This fact noted by students of government is just beginning to 
be observed by our law makers. Prof. Henry Jones Ford, 
in a notable article in Scribner's for January, 1911, attributes 
to the worship of Montesquieu's theory of the separation of 
powers, first promulgated in his Spirit of the Laws in the 
middle of the eighteenth century, a great share of the political 
corruption existing in our public life. To quote him in part: 
"It is the inherent defect of the Montesquieu scheme on the 
point of efficiency that first prompted the departure from it 
known as the Galveston Commission plan, the influence of which is 
fast expelling the doctrine from municipal constitutions. . . . 
As soon as the break begins anywhere it will spread every- 
where in forms of state government just as it is now doing in 
forms of municipal government. The United States is now the 
only part of the world in which Montesquieu's doctrine still 
clogs the democratic movement of the age, and it is doomed to 
succumb to the insistent demand now made everywhere for 
efficiency of government. . . . The men now going out of 
our universities, the generations soon to take over the manage- 
ment of affairs, have escaped from the eighteenth century and 
its shallow philosophy, and with their gradual advent to power, 
the Montesquieu doctrine will be excluded from our state 

forms It has lingered longest in the United States 

owing to the intense political conservatism which marks the 
national character and which is on the whole a salutary instinct, 
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and that instinct may be trusted to make the impending recon- 
struction of our forms of government gradual and safe." 

This belief in the individual at the expense of the state; the 
influence of Montesquieu's political philosophy of the danger of 
uniting the executive and the legislative branches of govern- 
ment; the innate conservatism of the American people — all 
these have lain like dead hands upon any attempts to change 
our state governments. Another factor which has been pre- 
ventive of change is the fear of the people of giving too much 
power to the executive branch of the government. Bryce, in 
his "American Commonwealth," attributes this fear to the 
influence of Puritansim in its disbelief in man. Other writers 
have shown that this distrust in the governor and belief in the 
legislature were due to the continued conflicts between the 
colonial governors and the legislatures. Madison, in the con- 
vention of 1787, said that "the executives of the States are in 
general little more than ciphers; the legislatures, omnipotent." 
The governor could not initiate legislation and only had the 
power of the veto. Recently, however, the people have come 
to fear the legislatures and look upon the governor as the repre- 
sentative of the people. This has been due in part to disclosure 
of conditions in our state legislatures and in part to the attempts 
of state executives to obtain proper legislation and finding them- 
selves blocked by the bi-partisan machinery of the legislature, 
have taken the initiative in forcing legislation. Several ex- 
amples will illustrate this: the careers of Governors Folk of 
Missouri, Cummins of Iowa, Hughes of New York, and Wilson 
of New Jersey, brought to the people's attention the weak- 
ness in the administrative powers of government. Former 
Governor Hodges of Kansas has been advocating the commis- 
sion form of government for the State. Advocates of simplicity 
in government and all others, such as the short ballot propa- 
gandists, who have attempted to reconstruct the state govern- 
ment, says Professor Beard of Columbia, have been accused of 
"attempting to lay profane hands on the Ark of the Covenant. 
They were met with shrill cries about the gods, the sacred oracles, 
the Elysian fields, the fathers; the separation of powers, and the 
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bi-cameral system. From Montana or Wyoming came the 
solemn warning of the governor that the executive appointment 
of the state veterinarian smacked of monarchy." 

That such reconstruction is bound to come is indicated by 
the present-day watchwords of efficiency and social service; 
by the discussion of the need of change by students of govern- 
ment; by the appointment of commissions in several States to 
study ways and means of improving the state government; 
and by the experience gained as a result of the commission form 
in our cities. 

One cannot understand the proposed new constitution of the 
State of New York unless he knows that similar changes in state 
government are wide-spread and unless he is conversant with 
something of the recent history of that State. 

Dating from the insurance examination in 1906 and the con- 
sequent election of the prosecutor, Mr. Charles Evans Hughes, 
as governor, the people of the Empire State came to realize that 
some changes were necessary in the character of their state 
political institutions. Governor Hughes found it necessary 
to go to the people themselves in order to bring into effect the 
laws and reforms which he advocated. The insurance investi- 
tion disclosed a condition of corruption in the state legislature 
such as the public had long known to exist in its cities. Mr. 
Hughes was elected governor in 1906, and was re-elected in 1908, 
but did not serve out his term. As a result of the disclosures 
during the administration of Governor Hughes and the division 
in the Republican party, a Democrat, John A. Dix, was elected 
governor in 1910. The latter, at the time of his inauguration 
indicated his intention to return to the government of the fathers; 
declaring that he would live up to the separation of the powers 
and that there would be no encroachment by the executive 
upon the legislative branch of the government. As a result, 
such a reign of graft ensued as would have made the days of 
the House of Mirth blush for modesty. In 1912, there were 
three party candidates for governor, the Progressive, the Re- 
publican, and the Democrat. The latter nominated William 
Sulzer, who was elected. Then came his impeachment and 
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the consequent seating of the lieutenant governor as governor. 
The investigators appointed by Sulzer as governor and the 
later impeachment proceedings disclosed the fact that the bi- 
partisan machine was still in existence. There was a consequent 
reaction against the Democrats and the election of Mr. Charles 
A. Whitman, the district attorney of New York City, as governor 
followed. 

Both Republicans and Democrats in their platforms declared 
that if a new constitutional convention should be decided upon 
by the electorate, they would introduce a shorter form of 
ballot and would generally simplify the government in order to 
bring about greater efficiency. The Democrats expected to 
elect a majority of the delegates to the constitutional conven- 
tion, due to the character of the administration of Governor 
Glynn and the split in the Republican ranks. As will be readily 
recalled, there was a reactionary wave throughout the country, 
and as a result Mr. Whitman was elected as governor of the 
State of New York. 

The question of a constitutional revision should not have come 
up until 1916, but it was decided by a small majority to have a 
convention for that purpose. As a result of the change in senti- 
ment, 116 Republicans and 52 Democrats were elected to the 
constitutional convention. The delegates chosen belonged to 
the conservative, rather than the so-called progressive, wing 
of the party. Among the Republicans the best known were 
Senator Elihu Root, who was elected president of the con- 
vention; former Attorney General George W. Wickersham, 
who became floor leader of that party; former Mayor of New 
York City Seth Low; President Jacob Gould Schurman of 
Cornell University, who was one of the vice-presidents; former 
State Senator Edgar T. Brackett, leader of the up-state forces; 
and Mr. William Barnes, Jr. Among the Democrats, the 
leaders were former Justice of the Supreme Court, Morgan J. 
O'Brien; former Lieutenant Governor William F. Sheehan; 
Delancey Nicoll and John B. Stanchfield, famous as corporation 
attorneys; lieutenant Governor Robert F. Wagner, and Alfred 
E. Smith, Speaker of the Assembly, leaders and representatives 
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of the Tammany forces. No Progressives were elected. There 
were 134 lawyers out of a membership of 168 and the majority 
of these were of the conservative wings of their respective parties. 
Several were men of national reputation. 

The convention was organized after the plan of congress and 
committees were appointed to report later to the convention. 
Some of the chairmen of the committees were William Barnes 
Jr., chairman of the committee on legislative powers; Seth Low, 
chairman of the committee on cities; former Secretary of War 
Henry L. Stimson, chairman of the committee on finance; Mr. 
Louis Marshall, chairman of the committee on conservation; 
and George W.Wickersham, chairman of the judiciary committee. 
These committees held hearings which were open to proposals 
by the public either through representatives or in person. 

Many of the articles in the revised constitution were either 
drawn up or suggested by certain organizations, such as the 
Short Ballot organization, the American Association for Labor 
Legislation, the City Club of New York City, and the Bureau 
of Municipal Research. The latter published a summary of 
the entire administrative bodies of the State in a volume en- 
titled, The Government of the State of New York: Organization 
and Functions. It also arranged for several public men to ap- 
pear before the convention. Among those who appeared were 
President A. L. Lowell of Harvard University; former President 
William H. Taft; John J. Fitzgerald, chairman of the con- 
gressional committee on finance; Dr. Frederick A. Cleveland, an 
authority on the making of a budget; and President F. J. Good- 
now of Johns Hopkins University. The members of the con- 
vention were provided with a r6sum6 of all parts of the pro- 
posed constitution; with various proposed amendments of the 
last ten years; with a digest of all other state constitutions; 
and with pamphlets giving information respecting the organiza- 
tion of city government; and the various expenditures of the 
State and the functions of its officers; and with such other data 
as would enable the members of the constitutional convention 
to understand what the problems were and how they were to 
be met. The convention opened April 4 and completed its work 
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September 4. Some seven hundred and twenty-five amend- 
ments were proposed. Of these some six hundred failed in com- 
mittee. In all, only thirty-three amendments were finally 
adopted. The majority of the amendments that were finally 
accepted were adopted by members of both parties. The final 
draft was adopted by a vote of 118 to 33. The opposition was 
composed of up-state Republicans and Tammany Democrats. 
The former were opposed to the constitution on the ground 
that it weakened the power of the legislature; the latter, be- 
cause they claimed that the home rule provisions of the new 
constitution were "unsatisfactory." 

The most unique provision of the revised constitution was 
that which deals with the executive. As has already been shown, 
the chief weakness in structure in our state constitutions is that 
which has to do with the functions and powers of the executive 
branch of the state government. The powers and functions of 
the governor are found in Article IV of the revised constitution. 
The governor's salary was increased from $10,000 to $20,000 a 
year. This article further provided that in case the office of 
governor be vacant, or during impeachment proceedings, the 
governor should be succeeded by the lieutenant governor. It 
further provided for a regular succession to the gubernatorial 
chair by making the temporary president of the senate and the 
speaker of the house successors respectively, when that office might 
be vacated by the inability of the lieutenant governor to act. 

On the first day of January, 1915, there were 152 departments, 
bureaus and commissions that constituted the executive branch 
of the state government. Many of these overlapped each other 
in jurisdiction and conflicted in operation. The number of 
officers gave opportunity for corruption to the machine poli- 
tician and the spoilsman. No one knew exactly what the func- 
tions of each of these boards and officials were. Article VI 
of the revised constitution reduced the number of elective offi- 
cials from seven to four and created seventeen general depart- 
ments. It forbade the legislature to create any new general 
division outside of the departmental system outlined in the 
constitution. The only elective officers named by this article 
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were the governor, lieutenant governor, comptroller and attorney 
general. Under the old constitution there was really a seven- 
headed government. None of the members of the governor's 
cabinet was responsible to the governor. It was hoped by this 
new provision to bring about a responsible form of government. 
The article providing for this change in government was adopted 
by a vote of 125 to 30 in the convention. The commissioners 
of departments, such as the department of public utilities, 
conservation, civil service, and labor and industry, were to be 
appointed by the governor, by and with the advice of the senate. 
It was thought that as these departments had legislative and 
judicial functions they should not be considered purely as execu- 
tive departments. The department of education was to have 
a head as formerly, and he was to be appointed by the state 
board of regents. 

It was hoped by the concentration of power in the executive 
department to bring about the following results: 

1. A great saving in taxes by the elimination of unnecessary 
boards or commissions. 

2. By decreasing the number of departments almost ten- 
fold, it would increase their responsibility to the governor, whose 
power of appointment and removal would have been greatly 
enlarged. 

3. It would provide a system of large departmental officers 
to whom the governor could look for aid in making the budget 
and to enforce economy in expenditures. 2 

"The functions of these departments are so classified that 
there shall be no duplication of activity by two or more depart- 
ments relative to the same subject." 3 

All appointed heads of departments might be removed by in- 
peachment inthe same manner as the governor, or by the senate 
by a two-thirds vote of all the members elected thereto. The 
officials and boards appointed by the governor might be re- 
moved at his discretion. 

2 See article by Frederick C. Tanner, chairman Committee on Governor and 
other State Officials, N. Y. Times, October 17, 1915. 

3 "The Revised Constitution." 



28 THE AMERICAN POLITICAL SCIENCE REVEIW 

All students of government are agreed that a scientific budget 
system is a sine qua non of efficient government. The system 
adopted by the new constitution was necessarily a compromise. 
The establishment of such a system was worked out by the 
Bureau of Municipal Research under the guidance of Dr. Fred- 
erick A. Cleveland. Under the former system of appropria- 
tions, the estimates for the next year were made up by the 150 
boards or commissions. They were sent to the legislature 
where they were considered privately in committee rooms and 
were brought into the legislature during the last days of its ses- 
sion and were hurried through. In this way millions of dol- 
lars were spent without the men who voted for the bills appro- 
priating such millions knowing for what they were voting. 
Under the new system, the estimates of all administrative de- 
partments were to be first submitted to the governor and then 
revised by him. He is to formulate a budget showing how much 
money is needed; where it is to come from; with a balance sheet 
of the State's resources and liabilities and statements of the ex- 
penditures of past years. This budget must be transmitted to 
the legislature not later than the first day of February. He and 
his departmental heads may appear either independently or 
on call of the legislature to explain or defend items contained in 
the budget. The legislature can not increase, but may reduce 
or strike out items for purely administrative purposes. The 
governor may amend items as he sees fit until the legislature 
has taken final action on the budget, and he may veto items 
appropriating moneys for the legislature or the judiciary. This 
would be a complete executive budget were it not for the provision 
that the legislature may add new items to the governor's pro- 
posals by special law subject to the executive veto; also it extends 
only to appropriations for state administrative purposes. It 
leaves the so-called "pork-barrel" appropriations outside of 
the budget. The constitution tried to prevent the waste due 
to such appropriations by making a provision that hereafter 
no public money should be appropriated for the construction of 
any work until the plans and estimates of the cost of the work 
were filed with the superintendent of public works, together with 
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a certificate by him as to whether or not, in his judgment, the 
general interests of the State then required that such improve- 
ments should be made at the expense of the State. 

Another proposed financial reform was that which had to 
do with the payment of debts contracted for public works. 
Twenty years ago, the State of New York had comparatively 
no state debt. Today the State has a debt of $186,000,000 and 
a contracted authorized debt of $231,000,000. The custom 
has been to issue bonds for the building of public works. The 
new plan contemplated the issuance of serial bonds to replace 
the old sinking fund system by which a loan was not paid off 
until the end of the period of years for which it was issued. With 
serial bonds if the issue be for twenty years, one-twentieth of 
the issue must be paid off each year. The control of the vast 
sinking funds gave an immense political power to the official 
having charge of them. He could invest in the securities of 
any town, village or city he wished to favor. It has been esti- 
mated that if the present canal debt of $118,000,000 had been 
issued in serial bonds instead of in sinking fund bonds the 
State would have been saved $46,000,000 in the cost of settling 
that debt and interest. The proposed constitution gave au- 
thority to refund present sinking fund bonds with serial bonds 
and it has been estimated if the canal debt be thus refunded 
the State will be thereby saved $30,000,000. Under this pro- 
vision of the constitution the life of bonds shall run no longer 
than the estimated life of the proposed improvement. 

Judiciary. Article VIII of the constitution deals with the 
judiciary. It was claimed by the adherents of this article that 
it would simplify judicial procedure. The chairman of the 
judiciary committee in the convention was former Attorney 
General George W. Wickersham. In a letter to the New York 
Times under date of October 30, 1915, he said: 

"Among the most serious problems before the convention 
were those which affected the administration of justice in the 
State of New York. They involved questions of procedure and 
questions of judicial organization. They required a study of 
methods of removing just complaints of delays — undue delays, 
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and unnecessary expense in the administration of justice. . . . 
The Judiciary Article, for example, received 135 affirmative 
votes and only 3 negative votes. Among the former were those 
of lawyers of every class." 

Dr. Lyman Abbott said of this article: 4 

"The new constitution directs the legislature to adopt a sim- 
ple code, to make no changes in it for a space of five years and 
thereafter only every five years, and to make such changes only 
on the report of a commission appointed to report what changes, 
if any, are necessary, but the courts are empowered to make 
such modifications and amendments as they deem necessary. 
This amendment secures two objects: first, simplification in 
legal procedure; second, that simplification worked out in its 
details by experts upon a well-considered basis. 

"The new constitution further reduces the number of appeals, 
makes some increase in the number of judges, especially in New 
York City, where the courts have found it impossible to keep 
pace with the accumulating business, and adds one provision, 
which has been grossly misreported, but which, it seems to me, 
should commend itself to any one who is at all familiar with 
legal procedure. To relieve themselves of the burden of taking 
detailed testimony in cases tried before the court the judges 
have long exercised the right to appoint referees to take such 
testimony and report the facts, with the testimony, to the 
court for its action. These referees and the commissioners 
similarly appointed by the courts to conduct condemnation 
proceedings have been paid by fees. As every session brings 
a fee to the referee's pocket, he has at least no interest to expedite 
the proceedings and reduce the number of sessions. During 
the year 1914 there were 1700 appointments of referees in New 
York City alone. . . . The fees of those appointed for con- 
demnation proceedings amounted to nearly three-quarters of 
a million dollars. 

"The new constitution authorizes the legislature to create, 
in the place of these referees, commissioners paid by salaries, 

1 N. Y. Times, October 24, 1915. 
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who will exercise substantially the same functions as the referees 
paid by fees. These commissioners are not to be allowed to 
engage in the practice of law while they are fulfilling these quasi- 
judicial functions." 

"The legislature may confer upon any inferior local court 
power to try without a jury offenses of the grade of misdemeanor," 
and may "establish children's courts, and courts of domestic 
relations. ... In the exercise of such jurisdiction such 
courts may hear and determine such causes with or without a 
jury, except those involving a felony." 

Home Rule. Provisions were made in the revised constitution 
for granting to cities a limited amount of home rule. The com- 
mittee, of which Seth Low was the chairman, was aided in its 
drafting of these provisions by several outside organizations, 
notably the City Club of New York City, the Municipal Govern- 
ments Association, and the Conference of Mayors of the State. 
As in the case of many other provisions, those dealing with city 
government are compromises, and as is usually the case with 
a compromise, they satisfied neither side. 

Home Rule. Aeticle XV. "Every city by this article is 
granted exclusive right to manage and regulate and control its 
property, affairs, and municipal government, subject to the power 
of the legislature to enact general laws applicable alike to all 
cities. Cities are empowered to fix the number, power, and pay 
of all employees of counties situated within a city, except in the 
district attorney's office and in courts of record. 

"Cities are empowered to amend or adopt new charters, 
subject to the power of the legislature to reject any charter amend- 
ment which changes the framework of the city government or 
makes restrictions as to contracting debts." 

"No laws may be passed by the legislature applying to any 
one city, except when those laws deemed peculiar to one or more 
cities, have been submitted to the vote of the cities affected. 
The legislature may grant additional power to the cities. The 
powers of the legislature to pass laws regulating matters of state 
concern, as distinguished from property affairs and municipal gov- 
ernment, are not restricted." In 1894, the constitution of that 
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year established what was known as the suspensive veto. This 
provided that in case of special legislation for a city, the mayor 
had the power of veto, but it required the legislature to re-enact 
the measure before it became law. The home rule provisions 
are steps far in advance of those of 1894. They provoked a 
great deal of opposition. 

Similar home rule provisions were enacted regarding counties. 
The chief was that the legislature may not enact any special 
legislation except at the request of the local board of supervisors. 

Conservation. Article VII. The apparent purpose of this 
article was to preserve the forests and other natural resources 
of the State. It provides for a commission of nine members, 
similar to the state board of regents, one from each judicial dis- 
trict. The commissioners are to be appointed without pay for 
terms to expire in nine successive years; their successors to be 
appointed for terms of nine years each, one of whom shall reside 
in each judicial district. This department is to protect the forest 
and game preserve of the State; to aid in "preservation, preven- 
tion of pollution and regulation of the waters of the State, the 
protection and propagation of its fish, birds, game, shell-fish 
and Crustacea, except migratory fish of the sea within the limits 
of the marine district." 

Attempts have been made by commercial interests to gain 
control of the forests of the State. It is claimed by the chair- 
man of the committee that drew up this article that it would 
have preserved the forests. A provision is made that the lands 
of the State constituting the forest preserve shall be forever 
kept as wild lands. "They shall not be leased, sold or exchanged 
or be taken by any corporation, public or private; nor shall the 
trees and timber thereon be sold, removed or destroyed." The 
department of conservation is empowered, however, to remove 
trees for purpose of reforestation. 5 

Taxation. Article X. The revised constitution guaranteed 
that the power of taxation shall "never be surrendered, suspended 
or contracted away except as to the securities of the State or a 

5 For discussion of this article see paper by Mr. Louis Marshall, chairman of 
the Committee on Conservation, N.Y. Times, October 31, 1915. 
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civil division thereof. Hereafter no exemption from taxation 
shall be granted except by general laws and upon the affirma- 
tive vote of two-thirds of all the members elected to each house." 
The legislature is directed to provide for the supervision, review 
and equalization of assessments. Real estate assessors are to 
be chosen locally, but the legislature may provide for the assess- 
ment by state authorities of all the property of designated classes 
of public service corporations. The county is made the unit 
of taxation. This article, together with the sections dealing 
with apportionment, were to be voted on separately by the elec- 
torate. One purpose of the taxation clauses, it is claimed by 
supporters, was to give state control over taxation and thus 
prevent wealthy individuals from claiming two different resi- 
dences and thus to "swear off" their taxes; another is to empower 
the legislature to vest in the state board of tax commissioners 
the assessment of the real property of public service corporations. 

Suffrage. The new constitution provided for an amendment 
requiring a special registration not more than five months be- 
fore the day of the election and the oath of such electors that 
they are engaged in a regular occupation which necessitates their 
absence from the county on the regular days of registration. 
Regarding woman suffrage, the legislature had agreed to sub- 
mit the amendment granting woman suffrage to the voters. 
The constitutional convention simply made this an extra amend- 
ment to the constitution to be voted upon separately. If the 
clauses were not adopted, the suffrage requirements remained 
as they were in the constitution of 1894. 

Bill of Rights — Additions. 1. A defendant charged with a 
crime punishable by not more than five years' imprisonment is 
permitted to waive indictment and jury trial. The purpose 
is to obviate delays in judicial procedure. 

2. A person accused in any criminal case shall have the right 
to at least one appeal. 

3. Where condemnation proceedings are instituted by a civil 
division of the State, compensation shall be paid for the seizure 
of property unless the supreme court after hearing because of 
public necessity shall otherwise direct. 
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4. Power is given to the legislature to provide for compensa- 
tion for death or injury from occupational diseases. 

Future Amendments. This question was discussed by Mr. 
William Barnes, Jr., chairman of the committee on legislative 
powers. He said in a speech delivered at Albany, that the con- 
stitution should prohibit any future amendments by the legis- 
lature for a period of twenty years, when a new convention should 
be called for such purpose. He later proposed in the convention 
such an amendment making the period of years ten instead of 
twenty. This failed. 

Clauses in the constitution provided for legislative initiative of 
proposed amendments. They required that the proposed amend- 
ment should be printed and be upon the desks of the members 
in its final form for at least five calendar days before agreement 
thereon. It also provided for the consideration of the proposed 
amendment in joint session of the two houses. After such con- 
ference, the proposed amendment should be considered and acted 
upon by each house separately. It was hoped to arouse public 
interest before the passage of any amendments by the legisla- 
ture. It was then to be voted upon by the people before it 
became a part of the constitution. 

Social Legislation. The only provisions for social legislation 
in the new constitution were those which permitted insurance in 
case of injury or death due to occupational diseases; those which 
permitted the establishment of children's and domestic relation 
courts and those which said that the legislature might enact 
legislation regulating or prohibiting manufacturing in tenements. 
The committee which had charge of labor legislation refused to 
enact clauses in the Bill of Rights permitting old age pensions and 
other similar legislation. Mr. William Barnes, Jr., proposed that 
minimum wage legislation be constitutionally prohibited. This 
was voted down at the request of George W. Wickersham, the 
floor leader of the Republicans in the convention. The state 
labor leaders desired that there be included in the Bill of Rights a 
clause enacting substantially the decision in the Mulligan case: 
that no military tribunal should "exercise jurisdiction over a 
civilian unless engaged in military or naval service while the regu- 
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lar constituted state courts are open to exercise justice." This 
clause was reported to the convention but was stricken out on 
the recommendation of the chairman of military affairs by a 
vote of 65 to 50. Former Chief Justice Cullen of the court of 
appeals in a letter to the voters of the State declared that "the 
removal of a stick of timber is made part of the fundamental law, 
while the liberty of the citizen is declared to be sufficiently 
guarded by the order of a general . . ." He further said: — 
"The failure of the constitution to forbid the trial of civilians 
by military tribunals after the debate on the subject will be urged 
in every court where the questions arises as proving that the 
people did not intend to prevent the judiciary from authorizing 
such trials should it see fit, and that the guarantee of jury trial 
must be considered subordinate to such power." 

Other Amendments. Amendments were passed increasing the 
pay of the members of the legislature from $1500 to $2500 a year 
with railroad fare; arranging for publication of the debates of the 
legislature; substituting the federal census for the state census 
as the basis for fixing the boundaries of legislative districts; 
giving the legislature power to convene of its own motion for the 
removal of a justice of the court of appeals or of the supreme 
court; and allowing the assembly to convene of its own motion 
for impeachment. The convention refused to adopt the sugges- 
tion of Mr. Barnes that the legislature should be prohibited 
from passing under the police power any bill which should be con- 
sidered "unreasonable;" and also the suggestions that the justices 
of the courts should be appointed and that the pardoning power 
be placed in the hands of a state board of pardons. 

REASONS FOR OPPOSITION TO THE CONSTITUTION 

1. Labor Opposition.* A state conference of organized labor, 
held in Albany, October 4, at the call of the State Federation of 
Labor, unanimously agreed to oppose the revised constitution. 
The State Federation of Labor sent out hand-bills to its members 

* See pamphlet published by New York State Federation of Labor, "Reasons 
for Voting 'No' on the Revised Constitution." 
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advising them to vote against all questions to be submitted in 
regard to the constitution except that amendment which would 
permit woman suffrage. The labor unions were particularly 
opposed to the new constitution because at the conference of the 
State Federation of Labor held May 24, eight amendments were 
asked of the constitutional convention, and none was adopted. 
What the labor men particularly requested was a labor disputes 
act similar to the trade disputes act of Great Britain; they also 
asked for old age pension acts; for ample power to protect the 
health, labor and sanitary conditions of men, women and chil- 
dren working in factories; and a state fund to insure employers 
against the risk of workmen's compensation; and that commis- 
sioners of the labor department and the compensation commis- 
sion be constitutional officers. What caused the ire of the labor 
leaders was the refusal of the convention to include in the Bill of 
Rights provisions that the writ of habeas corpus should never 
be suspended and that military tribunals 7 should not exercise 
civil or criminal jurisdiction over citizens while the regularly 
constituted state courts were open to administer justice. The 
recent history in West Virginia, where the supreme court of that 
State permitted strikers to be tried by military tribunals was 
especially emphasized by the laboring men and by former Chief 
Justice Cullen of the court of appeals of New York State. 

The committee of the allied boards of trade of Brooklyn drew 
up a brief stating their reasons for opposition to the proposed con- 
stitution. This was sent out by the Central Labor Union of 
Brooklyn, advising their members not to vote for the constitu- 
tion. It emphasized the suspension of the writ of habeas corpus 
during times of rebellion and invasion; the danger of the increased 
power of the executive without any redress by the electorate 
except at the expiration of the term of the governor; the increase 
in salaries .of judges, governor and members of the legislature; 
the creation of an unpaid conservation commission controlling 
the entire natural resources of the State. This pamphlet calls 

7 See Brief of the Committee of the Allied Boards of Trade of Brooklyn, pre- 
pared by Cornelius M. Sheehan. 
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the provisions of the constitution establishing home rule for cities 
"the home rule gold brick," and states that "the basic evil of the 
present and proposed constitution is the difficulty of amending 
them, which seems purposely designed to prevent the adoption 
of progressive policies, and the one thing necessary for consti- 
tution making is the removal of the difficulties in the road of 
amending them." "It is a monstrous absurdity," continues the 
author of this brief, "in the twentieth century to have a consti- 
tution that can only be amended after two successive legislatures 
have given permission to submit to the people." 

The Attitude of the Progressive Party and Progressive Leaders 
in the Two Old Parties. Mr. John J. O'Connell, New York 
county chairman of the Progressive party, in a debate with 
Ex-Secretary of War Henry L. Stimson and Frederick P. Tanner, 
chairman of the Republican State Committee, gave as a reason 
for his opposition "the concentration of power without concen- 
tration of responsibility." He attacked the budget on the 
ground that it was dangerous and ridiculed the idea of the gov- 
ernor being permitted to appoint members of the legislature to 
executive offices while they remained members of that body. He 
further declared that making "the public service commission a 
constitutional body, precluded obtaining home rule for the city." 

Mr. George W. Perkins, national chairman of the Progressive 
party, sent an open letter to Mr. Root giving his reasons for oppo- 
sition. This letter was inserted as an advertisement by Mr. 
Perkins in all the leading New York papers, and was sent broad- 
cast throughout the State. This advertisement is said to have 
cost Mr. Perkins the sum of $25,000. He attacked the short 
ballot; the judiciary; the power of the governor; the increase in 
salaries of the members of the legislature; the power to appoint 
members of the legislature to office; and stated that the pro- 
vision in the constitution forbidding the creation of new executive 
departments was particularly dangerous in that it prevented the 
creation of a department of markets, a means by which the high 
cost of living could be decreased. He further declared that the 
article on conservation took away from the State the regulation 
of its marine fisheries. 
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A citizens' committee to oppose the proposed constitution had 
full page advertisements in the New York papers. This com- 
mittee gave seventeen reasons for its opposition to the constitu- 
tion. The membership of the committee gave weight to its 
opposition. It was composed of John J. Hooper, former Inde- 
pendence League candidate for president, and a city official of 
New York City as chairman; Rabbi Stephen S. Wise, of the New 
Synagogue; Dr. Frederic C. Howe, Immigration Commissioner 
to the Port of New York; John J. Murphy, Tenement House 
Commissioner of New York City; and Amos Pinchot, vice-chair- 
men. 

Opposition of Tammany Hall. Tammany opposed the home 
rule provisions declaring that they were not wide enough and 
also the clause in the constitution which would prevent the rep- 
resentation from New York City being larger than that of the 
rest of the State. Tammany Hall hoped that if the proposed 
constitution failed it would carry the State in 1916 and so gain 
control of the new constitutional convention. The New York 
Times of Monday, November 1, stated that the executive com- 
mittee of Tammany Hall sent out pamphlets to 151,000 regis- 
tered voters advising them to vote "No" on all three questions 
regarding the constitution and leave the space blank in regard 
to the woman suffrage amendment. 

Opposition of the United Real Estate Owners. Owners of real 
estate in New York City have an organization representing 
an assessed valuation of from $300,000,000 to $400,000,000. 
They opposed the following clauses: (1) permitting the publica- 
tion of the debates of the legislature; (2) giving the legislature 
power to regulate or prohibit tenement house manufacturing; 
(3) the budget; (4) increasing the power of the legislature in taxa- 
tion; (5) instructing the legislature that city and county debts 
might not' be contracted for a period longer than the probable 
life of the work which they were to cover; and lastly the entire 
article permitting home rule for cities. 

The Opposition of the Civil Service Forum. The Civil Service 
Forum is an organization composed of employees of the city gov- 
ernment of New York, namely, policemen, firemen and others 
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in the civil service of the city. This organization claimed that 
the constitution threw the civil service into politics by placing 
the power of changing the charter and of reducing salaries into 
the hands of the board of estimate. 

Opposition of the New York City School Teachers. President 
Churchill, of the New York board of education, advised teachers 
to vote against the proposed constitution on the ground that 
lawyers whom he had consulted disagreed regarding the powers 
conveyed in the home rules provision of the constitution. The 
question at issue was whether or not education was taken by these 
provisions from the control of the State and given to the city 
authorities. President John H. Finley, of the University of the 
State of New York, maintained that education was still in the 
control of the state education department. The teachers them- 
selves feared that if control of education were given to the city 
authorities, the board of estimate of New York city would 
have power to reduce salaries at will. 

The Opposition of the Up-State Republican Leaders. In the 
convention there were two distinct parties; the up-State repre- 
sentatives, styled by the newspapers "the reactionaries," and 
the more progressive element known as "the federal crowd." 
This distinction arose from the fact that the second group wished 
to increase the power of the executive at the expense of the legis- 
lative branch and to increase the power of New York City at the 
expense of the up-state constituency. The former group was 
composed of such up-state leaders as Senator Edgar T. Brackett, 
of Saratoga, and Senator E. R. Brown, leader of the state senate. 
The latter protested against the constitution because of the auto- 
cratic power vested in the governor; against budget making as 
an executive act; against "stripping the legislature of its powers; 
and depriving the senate of the right of confirmation of executive 
appointments; and finally against the extravagance of the 
creation of new and unnecessary offices. The scheme of the 
new constitution," he declared, "is extravagant as the manda- 
tory expenses amounted to a fixed charge of at least $500,000 
per annum, including an increase of the governor's salary from 
$10,000 to $20,000; three additional supreme court judges in 
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the city of New York, $50,000; five county judges in the larger 
counties, $50,000; 21 senators and assemblymen, $201,000; in- 
crease in printing senate and assembly debates, $50,000; railroad 
fares of legislators, $10,000; three additional judges of the court 
of appeals, $41,000. 

In the convention Senator Edgar T. Brackett was the leader 
of the party who wished to keep things as far as possible as 
they were. He opposed granting any home rule to the city of 
New York, and was in favor of decreasing the power of the 
executive. He said in the convention: "I have been an active 
politician for many years, and I have closely observed the way 
things are done by the so-called machine. But let me tell you 
that more invisible influences have been at work for this propo- 
sition than have ever been exerted in the legislative and political 
history of this State in fifteen years. I believe the question 
whether we shall continue to be a democracy is involved in this 
discussion." 

These expressions from the up-state leaders is indicative of the 
feeling of the old-time legislators that any increase in the power 
of the executive smacks of monarchy, and any increased power 
granted to municipal government is a blow at representative 
government. 

As an example of the more radical opposition to the constitu- 
tion, let me quote the statement of Rabbi Stephen S. Wise, of 
New York City, in his speech delivered in Cooper Union : 

"I protest against this stealing of the commonwealth. It is 
infinitely more important than the stealing of a little money from 
the state treasury. It must be prevented, just as the theft 
would be. The new constitution is absolutely undemocratic. 
Mr. Root privately and personally conducted the convention 
that framed it. It is not only undemocratic, but anti-demo- 
cratic. Mr. Root does not know what democracy is. If he does, 
he is afraid of it Why has the cause of good govern- 
ment made such slow and halting progress during the last genera- 
tion in American cities? Because the people rightly distrust the 
men who presume to stand in the foreground for the so-called 
battle for good government. After these men have fattened on 
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franchises and monopolized public privileges, they presume to 
urge the public that their lesser affairs be economically admin- 
istered. The framers of the constitution do not in the first and 
last place represent the public interest." 

The adherents of the constitution, similar to the opponents, 
stormed the State with pamphlets. The committee for the 
adoption of the constitution, with Robert S. Binkerd, secretary 
of the New York City Club, as secretary, sent out pamphlets 
answering those of the opponents to the constitution. Some of 
these are entitled, "The Truth about the Conservation Article," 
"To Democratic Voters of the State of New York," "Saving the 
State's Money," "Responsible Government, Four Speeches on 
the Proposed Constitution by Elihu Root," "Labor and the 
Proposed Constitution," "To Friends of Education, Why the 
Constitution Should Be Accepted." Some of the members of the 
committee belonging to this organization were former ambassa- 
dors: Joseph H. Choate; Andrew D. White, and David J. Hill; 
John G. Milburn; George Eastman; Frank A. Munsey; Nicholas 
Murray Butler; and former chief justice of the court of appeals, 
Charles Andrews. 

A summary of their conclusions in favor of the constitution 
are, that it will : 

1. Go far toward the abolition of invisible government. 

2. Restore order and simplicity to the administrative organi- 
zation of the State. 

3. Produce great economies in the cost of government. 

4. Secure speedier and less expensive justice in private law- 
suits. 

5. Grant enlarged powers of local self-government to cities and 
counties. 

6. Improve the legislature and legislation. 

It also had- large half -page advertisements in the New York 
papers, advising the people to vote in favor of the constitution. 
The New York Evening Journal had an editorial, entitled "Who 
Spent a Quarter of a Million Dollars on this Little Collection of 
Circulars? What Generous-hearted, Whole-souled Gentlemen 
Supplied so Much Money to Enlighten the Public?" The atti- 
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tude of the Journal and the New York World undoubtedly influ- 
enced a large number of the unthinking to vote against the con- 
stitution. The organization for the adoption of the constitution 
claimed that $150,000 had been spent by their opponents in 
advertising, while they had spent only $30,000 themselves. 

To give in brief the reasons for the failure of the constitution 
to be adopted: 

The constitution failed of passage because of its radical 
changes in government; it was not conservative enough for the 
old-time believer in the theory of the separation of the powers; 
nor radical enough to suit the laboring men and the progressives. 
They say that "politics makes strange bed fellows," and more 
than once in the history of politics may be seen the alignment 
on one side of the ultra-conservatives and the ultra-radicals; the 
reactionary reputations of many of the leaders of the convention 
militated against its acceptance by many who were progressively 
inclined, in spite of its many good features; the feeling of Tam- 
many Hall that they might carry the State in 1916 and so obtain 
control of a new constitutional convention; the opposition by 
the city employees of New York City and the natural opposition 
of the New York State farmers in that it increased greatly the 
salaries of many of the state officials; the fact that it had to be 
voted upon as a whole rather than by piece-meal as in the recent 
Ohio constitution. 

In conclusion: The constitution is indicative of the tendency 
in recent constitution making: (1) of the disappearance of the dis- 
tinction between statutes and constitutional amendments; (2) of 
the increasing power of the executive over that of the legislature; 
(3) of the establishing of a budget system; (4) of the increased 
power given to cities of controlling their own government. It is 
more conservative than some recent constitutions, as it does not 
change greatly the method of amendment, and does not give any 
power to the people of initiating legislation. Although the con- 
stitution as adopted by the convention failed, the expense it 
involved was worth while because of its educational influence 
upon the people of the State and because the new constitutional 
convention may, if its delegates are wise enough, learn from the 
mistakes of the recent convention. 
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In closing, let me quote the words of Prof. Charles A. Beard, 
of Columbia University, a progressive political scientist: These 
were written shortly before the vote upon the constitution. "It 
would be a work of superrogation to discuss the merits of this 
constitution. Its provisions speak for themselves. The advo- 
cates of the short ballot and of administrative re-organization 
have received a large measure of consolation — more in fact than 
they had reason to expect. The champions of scientific budget 
making have achieved a substantial gain in the governor's initia- 
tion of the administrative budget whether it becomes a matter of 
form will depend on the character of the new governors. In break- 
ing down the rigid separation of the governor and his cabinet 
from the legislature and admitting them to the floor of the house — 
a system of interpellation may be established which will contrib- 
ute powerfully to efficient and responsible government and will 
open up undreamt possibilities in politics. There is plenty to be 
said in criticism, but another time would be more appropriate, 
although one can not forbear mentioning the continuation of the 
gerrymandering of New York City." 



